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STATE OF ASSAM   -Vs-  MD MUSTAFA ALI 

 

 

IN THE COURT OF ASSISTANT SESSIONS JUDGE:UDALGURI, ASSAM 

SESSIONS-92/2017 

u/s-366/376/419IPC 

THE STATE OF ASSAM--------Sri NagenRabha(Informant). 

-Vs- 

MD MUSTAFA ALI-------- Accused person. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

(1) MrR. Sharma: LdAddl. PP for the State. 

(2)MrD. K. Boro: LdDefence Counsel. 

EVIDENCE RECORDED ON          :26.02.2018&20.03.2018. 

ARGUMENTS HEARD ON              : 27.03.18. 

JUDGMENT DELIVERED ON: 31.03.2018 

J U D G M E N T 

1.       The brief facts of the case leading to the prosecution of the accused Md 

Mustafa Ali is that on 16.07.2012 one Sri NagenRabha lodged an ejahar with the 

O/C Kalaigaon PS stating inter alia that on 28.06.2012 at about 11:00 am his 

daughter SmtiX (actual name withheld to conceal the identity of the alleged rape 

victim) had gone to school for appearing in examination but since after that she 

did not return home. On enquiry the informant come to know that the accused 

Md Mustafa Ali had kidnapped the daughter of the informant. Hence the case. 

2.        On receipt of the ejahar,Kalaigaon P.S Case No-62/12, u/s-366-A IPC 

was registered against the accused Md Mustafa Ali. Investigation into the case 

was commenced and after completion of theinvestigation, charge-sheet u/s-

366/376/419 IPC was submitted against the accused Md Mustafa Ali, to face the 

trial.  
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3.       In due course, the case was committed to the Court of Hon’ble Sessions 

Judge, Udalguri by the learned JMFC, Udalguri and then the case was 

transferred to this Court for trial. 

4.         When the trial commenced, the accused appeared before the Court to 

face trial. After hearing both the sides and perusing the case record, charges in 

writing u/s-366/376IPC were framed. On being read over and explained the 

contents of the charges u/s-366/376IPC, the accused pleaded not guilty and 

claimed to face the trial. 

5.Points for Determination:- After considering the materials on record, I have 

found the following points for determination- 

I) Whetherthe accused Md Mustafa Ali on 28.06.2012 at about 11:00 

amkidnapped Miss Xwhen she had gone to her school, by inducing her 

to go with him with intent that she may be forced to illicit intercourse 

with him? 

II) Whether accused, after kidnapping the aforesaid victim, committed rape on 

the victim during her stay with him? 

6.   To bring home its charges, the prosecution side examined 4 (four) witnesses 

namely,Sri NagenRabha (informant) as PW-1, Miss X(victim) as PW-2, Sri 

BasundharRabha as PW-3 and Sri SibaRabhaas PW-4.The prosecution side 

exhibitedtheejahar as Ext-1 andStatement of Victim u/s-164 Cr.PCas Ext-2.After 

the closure of prosecution evidence, theaccused was examined u/s-313 Cr.P.C, 

wherein his stand was of total denial. I have also heard the arguments of both 

the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.      To determine the above-mentioned points and to reach a judicial decision 

on the same, let me now adumbrate the evidences on record. 

8.      PW-1Sri NagenRabha (informant) who is the father of the victim,stated in 

his deposition thathedidnot know the accused.  He stated that about 5/6 years 
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back,his daughter Miss X was missing while she had gone to school. PW-1 

further stated that at that time she was studying in Class-IX. After about 3/4 

months his daughter was recovered. Prosecution side exhibited the ejahar as 

Ext-1 and signature of PW-1 as Ext-1(1).During cross examination,PW-1 

admitted that he only knows how to put his signature but otherwise hedidnot 

know as to how to read and write. PW-1 further admitted that his signature was 

taken in the ejahar by one SibaRabha of his village. PW-1 admitted that 

hisejahar does not reflect the reason for delay in lodging the ejahar. Pw-1 

further admitted that although the ejahar shows that he had lodged one ejahar 

on 30.06.2012 but hedidnot know as to why the said ejahar was lodged. PW-1 

also admitted that after about 15(fifteen) days of the missing of his daughter, 

some persons including his brother had gone to the house of that boy to bring 

back his daughter but his daughter did not come back. PW-1 also admitted that 

hedidnot know as to whether he handed over any age proof certificate of his 

daughter to the police. 

9. PW-2Miss X, who is the victim, stated in her deposition thatshe did not 

know the accused exactly. PW-2 stated that about 4/5 years back,while she was 

studying in Class-IX at Palasbari High School, one person was calling her on her 

mobile phone by introducing himself as a person belonging to Hindu Community. 

PW-2 further stated that after that once that person called her to Kalaigaon and 

then that person alongwith someone else forcefully took her in a vehicle from 

Kalaigaon and got her concealed in a house. PW-2 also stated that during that 

period that person also committed rape on her. PW-2 also stated that she was 

kept there for about 15 (fifteen) days and during that period she came to know 

that the said person was not belonging to Hindu community. PW-2 further 

stated that she was recovered by her family members. PW-2 also stated that 

about 2 (two) years back she has been married away with one Milton 

Basumatary and they had one child out of that marriage. PW-2 also stated that 

after her recovery, police produced her before the Court and her statement was 

recorded. Prosecution side exhibited statement u/s-164 Cr.PCof PW-2 as Ext-2 

and signatures of PW-2 as Ext-2(1), Ext-2(2) & Ext-2(3). During cross 
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examination,PW-2 admitted that she got acquainted with that person before 

10/15 days of the incident. PW-2 also admitted that she is not interested to 

proceed with this case against the person who had kidnapped her. PW-2 

admitted that she was taken to the Mangaldoi Court. PW-2 also admitted that 

she was converted before her marriage by force. PW-2 admitted that she did not 

state in her statement u/s-164 Cr.PCthat she was forced to convert and to go to 

the Court for performing court marriage. PW-2 admitted that she stayed with 

that person in a house where many other persons were there. PW-2 further 

admitted that shedid not remember as to whether she had informed about the 

incident to other persons who were residing in that house. PW-2 also admitted 

that initially after about 15 (fifteen) days, her family members had gone to bring 

her back but she was not allowed to come back by that person. PW-2 also 

admitted that after that her uncle and other members had brought her back by 

executing a written agreement to that effect. PW-2 also admitted thatshe has no 

objection against the person who kidnapped her.   

10.         PW-3 Sri BasundharRabhastated in his deposition thathe came to 

know that in the year 2012 informant’s daughter did not return home on the 

final day of her half-yearly examination. PW-3 also stated that at that time she 

was studying in Class-IX at Kalaigaon High School. PW-3 further stated that 

after about 10 (ten) days, the informant came to know that his daughter was 

taken away by one person belonging to Muslim community. PW-3 further stated 

that after about 3 (three) months, one related maternal uncle of the victim had 

talk with the family members of the accused and then he along with the 

informant and some other persons brought back the victim to her house. PW-3 

further stated that after completing her education, the victim has already been 

given marriage with someone else. During cross examination, PW-3 admitted 

that he came to know the accused only on the day when he visited the house of 

the accused to bring back the victim. PW-3 further admitted that he came to 

know that the accused and the victim were talking with each other over mobile 

phone since earlier. PW-3 also admitted that being Gaonbura he also 
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accompanied the informant and other people to the house of the accused and 

the victim was brought back after amicable discussion.  

11.     PW-4 Sri SibaRabha stated in his deposition thatin the year 2012 victim 

was missing when she had gone to her school for appearing in Matric 

examination. PW-4 stated that after about 3 (three) months, the victim was 

recovered from the house of the accused. PW-4 also stated that he came to 

know that the victim was kidnapped by the accused Md Mustafa Ali. During cross 

examination,PW-4 admitted that he came to know the accused after the 

incident. PW-4 also admitted that he accompanied the informant to the house of 

the accused and the victim was brought back after amicable discussion between 

the parties. 

12.   If the aforesaid evidences of PWs are given a close look, it can be seen 

that the victim (PW-2)could not identify the accused as she did not directly 

implicated the accused facing the trial. Albeit the victim (PW-2) stated in her 

examination in chief that she was forcefully taken away by a person but during 

her cross examination, sheadmitted that she is not interested to proceed with 

this case against the person who had kidnapped her. PW-2 admitted that she 

did not state in her statement u/s-164 Cr.PC that she was forced to convert and 

to go to the Court for performing court marriage. PW-2 also admitted that she 

stayed with that person in a house where many other persons were there. PW-2 

further admitted that she did not remember as to whether she had informed 

about the incident to other persons who were residing in that house. PW-2 also 

admitted that initially after about 15 (fifteen) days, her family members had 

gone to bring her back but she was not allowed to come back by that person. 

PW-2 also admitted that after that her uncle and other members had brought 

her back by executing a written agreement to that effect. PW-2 also admitted 

that she has no objection against the person who kidnapped her. So, from the 

aforesaid admission of the victim (PW-2), it is evident that the victim had 

consent in going away with the accused.  As per medical report, the victim was 

a major girl at that time. Had there been no consent, the victim would have 

returned to her parents’ house when her family members visited the house of 
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the accused after 15 days of the incident.Further though PW-2 stated that 

during her period of stay in the house of the alleged kidnapper, rape was 

committed on herbut there is no evidence to show that she had tried to flee 

away from that house. From the evidence of PW-2, it is evident that even if 

there was any sexual intercourse by the accused with her, the same was out of 

mutual consent. Further the victim has married some one else and she is living 

peacefully with her present husband. Further there is nothing on record to show 

that the consent was given by the victim under any fear of injury or under a 

misconception of fact, the existence of which would have vitiated the consent. 

13.      The principle of criminal jurisprudence is that the prosecution has to 

prove its case beyond reasonable doubt and in case of any doubt, the benefit of 

doubt has to be given to the accused. On a threadbare assessment and 

appreciation of the evidences on record and in the light of aforesaid discussion, 

it can be said that the prosecution has failed to prove beyond reasonable doubt 

that the accused kidnapped the victim and then committed rape onthe victim as 

alleged. Hence both the points are decided against the prosecution. 

14.     On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove its 

case against the accused Mustafa Ali beyond reasonable doubt. As such, the 

accused is acquitted of the charges levelled against him. So, the accused be set 

at liberty forthwith. 

15.        The bail-bondfor the accused would remain in force for the next six (6) 

months in view of Section- 437-A Cr.PC. 

16.     Given under my hand and seal of this Court on this 31stday of March, 

2018.            

 

(NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1 : Sri NagenRabha (informant); 

          II) PW-2                             : SmtiX (victim); 

 III) PW-3  : Sri BasundharRabha& 

          IV) PW-4                             : Sri SibaRabha. 

2.   PROSECUTION EXHIBITS-            

I) Ext-1     : Ejahar& 

           II) Ext-2  : Statement of Victim u/s-164 Cr.PC. 

3.    DEFENCE WITNESSES              : Nil 

4.    COURT WITNESSES/EXHIBITS     : Nil.                      

 

 

(NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 

 


